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event.

65. 1If the Perfbrming Settling Defendants elect to invoke the
dispute resolution procedures set forth in Section XXI (Dispute
Resolution), they shall do so no later than 15 days after receipt
of EPA’s notice. In any such proceeding, Performing Settling
Defendants shall have the burden of demonstrating by a
preponderance of the evidence that the delay or anticipated delay
has been or will be caused by a force'majenre event, that che
duration of the delay or the extension sought was or will be
warranted under the circumstances, that best efforts were
exercised to avoid and mitigateé the effects of the delay, and
that Performzng Settllng Defendants complied with the
requirements of Paragrephs 62 and 63, above. If Performing
Settling Defendants carry this burden, the delay at issue shall |
be deemed not to be a violarion by Performing Settling Defendants
of the affected obllgatlon of this Consent Decree identified to
EPA and the Court.

| XXI. DISPUTE RESOLUTION
66. Unless otherwise expressly provided in this Consent

Decree, the dispute resolution pProcedures of this Section shall

| e i « . -
% 1‘ [ SO

be available and shall be the exclusive mechanism to resolve
disputes between EPA and Settling Defendants arising-under or v
with respecr to this Consent Decxee. However, the procedures set
forth in this Section shall not epply to actiens by the United

States or the State to enforce obligations of the Settling
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Defendants that have not been disputed in accordance with this
Section.

'67. Any dispute which arises undér or with respect to this
Consent Decree shall in the first instance be the subject of
informal hegotiations between the parties to the dispute. The
period for informal negotiations shall not exceed 20 days from

| the time the dispute érises. unless it‘is modified by written
agreement of the parcies to the dispute. The'dispute'shall be

; considered to have arisen when one party sends the other parties

a written Notice of Dispute.

68. In the event that the parties cannot resolve a dispute by
informal negotiations under the preceding Paragraph, then the
position advanced by EPA, aftex a reasonable opportunity for
review and comment by the State, shall be considered'binding
unless, within 10 days after the conclusion of the informal
negotiation period, Performing Settling Defendants or
Contributing Settliag Defendants invcoke the‘fbrmal dispute
resolution procedures of this Section by serving on the United
States and the State a written Statement of Position on the
matter in dispute, including, but not limited to, any factual
data, analysié or opinion supporting that position and any
supporting documentation relied upon by the Performing Settling
Defendants or Contributing Settling Defendants. The Statement of
Position shall specify the Performing Settling Defendants’ or

Contributing Settling Defendants’ position as to whether formal
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dispute resolution should proceed under paragraph 71 or 72.

€9. Within fourteen (14) days after_receip; of Performing
Sertling Defendants’ or Contributing Settling Defendants’
Sﬁatement of Position, EPA, after a reasohable'opportunity for
review and comment by the State, will serve on Performing
Settling Defendants or Contributing Setrling Defendants and the
State its Statement of Position, including, but not limited to,
any factual data, analysis. or opinion.supporcing that position
anﬁ all supporcing documentation relied upon by EPA. The State
may also serve a s;atement,of position within the fourteen-day
time iimit set forch above in this Paragraph. EPA’s Statement of
Position shall include a statement as to whether formal dispute
resolution should proceed under Paragraph 71 or 72.

" 90. 1If there is disagreement between EPA and the Performing
Sertling Defendants or the Contributing Settling Defendants as to
whether dispute resolution should proceed under Paragraph 71 or
72, the parties to the dispute shall follow the procedures set
forth in the paragraph determined by EPA to be applicable.
However, if the Performing Settling Defendants or the
Contributing Setrling Defendants ultimately appeal to the Court
to resolve the dispute, the Court shall determine which paragxaph
is applicable in accordance with the standards of applicabilircy
set forth in Paragraphs 71 or 72.

91. Pormal dispute resolution for disputes pertaining‘toAthé

selection or adeguacy of any response action and all other

P.84/89
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dispules ghat are accorded review <n the adminiszrative :ng;g

under apglicabie principles cf administracive l1av sral. k=

.
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reuant to the pretedures Set forzh in this Furagaph.

ccnducted pv

For parpeses &f this Paragraph. tne adsguacy of eny 1eSFOnSZ

action includes, wizhout limitatior’ 13} the adaguads)y” ¥
appropriateness of plans, proceduras 9 impLement plans,
olhier items reguiriny ap?roval by EFp uncer this Cons2nt Decree:
and (2) the adequacy of the pe:fbrmaace of responsa acticns takan
pursuant to this Conseat devrss. Nothking in Lhis Consant Decye
snsll b= constrvet tovallow any dispute ty Pevicrwing Settiiry
peferdants or Contributing sertling Defesidauls :=g¢;diug Ll
ROD’s provisions. |
a. An agminiscrative recerd of the dispute shall‘be

maincained by EFA and shall contain all w.oatements 0L positivt:,
includirg supperting dccumentation.'submi:ted pursuant td this
Secticn. Whexe appropriate, EPR may allow submigsion of

[ 3¢
v

supplemental statements of position kY the Pzrfoxming geLtizm

«t

pefendants, Contrikuzing sertling Defendante, EFR < Lhe State.

& The Director of the office of site Remediaczicon and
Restoration, pR Region I, will issue, after a reaschavle
opportunity for review ané comment by tie State, a final
administrative decision resoiving the Giggute based on che
admiunistyacive record Sescribed 1n fFaragraph 71.3- This de:léio;
shall re rirding upon tﬁe serforming Setzling Cefendan.x 61 ;ﬁe
contrivuting sercling Defenrdancs, subject only Lo the righ. Lo

seek judicial;review pursustt to faragrapns °1.¢ and 7%.&.
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<. Y edvirietvative dscision msde by FPA povsaant ro

Paragrazk 71.k. shell be revlewarlsz &y this Court, prowvidsd tha-
& notice of Sud.sial appe2: or judirizi review ¢ the Jderisien is
filce by thes Ferforiiuy S$etiling I:fendants or fne sratrakoar g
Settling Defendants will. the Coust and servao on 31 Zarties
ithin 10 days ¢f receipl of SPA's decisicn. The mucive of
judicial appeal shall include a descristion of 2 maztier In
disputc, the efferts made by th2 pariles te resolve iv, The

relief zequested, and Lhe schedule, 2 any. withon waich the
dispute must be rescived Lo ensure crderly impiemerraticn of ihis
Consentc Deczee; Zle United States and the State mar file wathin
30 Jdayz & reaponse tO'Perfécming Seltling Lefendants’ or the
Contributing Settling Lefendants' rotice of iudicisl appeal.

'd. Ia proccedings on any dispute governed by thas
raragraph, the Perforuing Sectling vefendants or the antributing
Settling Defendarnts shcll have the burden of demo nstrating tiat
the dec'axon of Lhke Office of Site Remediation anc Qestcratzca
Dirccror is arbitraxry aud capr;c1aus cr echerwise nst in
accordance with law. Judicial review of EPA's decisior skall be
on the administrative record compiled pursuant t©o Faragraps 7i.a.

2. Formsl dispute resoiuticn for d.sputes that neithe
Fertain to the selection c: adcvguacy of any response actisn ner
are ctherwise accorded veview on the admlnLStrdtlve recora urdex
appiicakle principles of admin-s'* f.ve law, shall bz governes by

this Paragraph.

P.86/89
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a. Following receipt of Performlng Settling Defendants'
or Contrxbutlng ‘Settling Defendants’ Statement of Position
submitted pursuant to Paragraph 68, the Direcror of the Office of
Site Remediation and Restoration, EPA Region I, after a
reasonable opportunity for review and comment by the State, will
jssue a final decision resolving the dispute. The office of Site
Remediation and Restoration Director’s decision shall be binding
on the Performing Settling'Defendants or the Contributing
Sectling Defendants unless, within 10 days of receipt of the
decision, the Performing Settling Defendants or the Contributing
Settling Defendants file with the Court and sexrve on the parties
a notice of judicial appeal setting forth the matter in dispute,
the efforts made by the parties to resolve it, the relief
requested, and the schedule, if any, wiﬁhin which the dispute
must be resolved to ensure oxderly implementation.of the Cecnsent
Decyee. The United States may file within.30 days a response to
Performing SectlingiDefendants‘ or Contributing Settling
Defgndancs' notice of 3ud1c1al appeal.

b.. Notwithstanding Paragraph Q of Section I'
(Background) of this Consent Decree, judicial review of any
dispute governed by this Paragraph shall be governed By
applicable provisions of law.

73. The invocation of formal diépute‘resolucion procedures
under this Segtion shéll not extend, postponevor affect in any

way any obligation of the Settling Defendants undexr this Consent
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Decree not directly in dispute, unless EPA, after a reasonable
opportunity for review and comment by the State, or the Court
agrees otherwise. Stipulated penalties with respect to the
disputed matter shall continue to accrue but paymeﬁc shall be

. stayed pending resolution of the>dispute as provided in Paragraph
85, 108. Notwithstanding the stay of payment, stipulated
penalties shall accrue from the firstAday of noncompliance with
any applicable provision of this Consent Decree. 1In the event
that the Settling Defendants do not prevail on the disputed
iséue, stipulated penalties shall be assessed and paid as

provided in Section XXII (Stipulated Penalties).

74. Disputes solely between the State and Sertling
Defendants.

Disputes arising under the Consent Decree bectween the State and
Settling Defendants shall.relate solely to Future Response Costs
owed to the Stace'and'assessment of stipulated penalties by the
State, and shall be governed in the following manner. The
procedures for resolving the disputes mentionedvin this Paragraph
shall be the same as provided for in Paragraphs 67-73, except
that each reference to EPA shall read as a reference to RIDEM,
each reference to the Director of the Office of Site Remediation
and Reétoracion, EPA Region I, shall be iead as a reference to
the Director, RIDEM, each reference to the Uhited‘States shall be
read as a reference to the State, and each reference ro the

State’s reasonable opportunity for review and comment shall be
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deleted.
XXIX. TIPULATE NALTIES

75. Performing Settling Defendants shall be liable for
stipulated penalties in the amounts set forth in Paragraphs 76
and 77 to the United States and the State for failure to comply'
with the requirements of this Consent Decree specified below,
unless excused under Section XX (Force Majeuxe). For all
noncompliance exCept those addtessed'in Paragraph 84 of this
Section, the United States shall receive 75 percent of stipulated
penalties received, and the State shall receive 25 percent of
stipulated penalties received. For all noncompliance addressedv
in Paragraph 84 of this Section, the State shall receive 75% of
stipulated penalties received, and the United States shall
re&eive,ZS% of stipulated penalties received. “Compliance® by
Performing Settliﬂg Defendants shall include completion of the
activities under this Consent Decree or any work plan or other
plan approved under this Consent Decree identified below in
accordance with all applicable requirements of law, this Consent
Decree, the SOW, and ény plans or other documents approved by EPA
pursuant to this Consent Decree and within the specified time
schedules established by and approved under this Consent Decree.

76. The following stipulated penélties shall accrue per
violation per day for any noncompliance with the milestones and
deliverables required under the following subparts of the SOW:

V.A. 1. Surface Water and Ground Water Monitoring Plan
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